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ANNEX 1

Text of letter from Chair of PTMC/PTT
28 June 2004

Richard Munro

Head of Cultural Services

Oxfordshire County Council

Central Library

Oxford

OX1 1DJ

Dear Richard

Pegasus Theatre Management Committee and Pegasus Theatre Trust

Interim and Future Governance of Pegasus Theatre

The issue of future governance of Pegasus Theatre has, as you are aware, been long debated between the Pegasus Theatre Management Committee (PTMC) and Oxfordshire County Council (OCC). I am pleased that we have both worked in close partnership on these complex issues, and have reached agreement on the principles for recommending the theatre assumes independence from the Council, and that we will continue to work together to establish a framework for this.

PTMC acts on behalf of OCC as the governing and decision-making body of the theatre and its activity, and a parallel charitable trust, Pegasus Theatre Trust Limited (PTT) was established in 1995 primarily as a fundraising vehicle. The Trust holds charitable status and is limited by guarantee, but currently undertakes little activity save fundraising and the receipt of charitable funds.

In May PTMC commissioned two pieces of work, following the offer to Pegasus Theatre Trust of a substantial sum from the Arts Council England’s Grants for the Arts – Capital scheme, to inform the progress of future governance issues:

1. Oxford Inspires was approached to undertake a piece of consultancy to determining the governance and decision making structures necessary to manage the capital project and the organisation in the longer term. A paper summarising this piece of work was presented to PTMC at its meeting 23 June, and is annexed to this letter, as important background and context

2. Legal advice was sought on the robustness of Pegasus Theatre Trust as a vehicle to assume the current responsibilities and decision making authorities of PTMC  

The paper from Oxford Inspires makes a number of clear recommendations, which were passed as resolutions by PTMC. I am therefore authorised, on behalf of PTMC, to make direct approach to Oxfordshire County Council with a number of formal requests. Cross references to sections within the Oxford Inspires report are in brackets.

1. That OCC gives PTMC formal permission to wind itself up and transfer all its assets, liabilities and responsibilities to PTT by 1 October 2004, in the confidence that PTT is a suitable and robust legal vehicle (para 5.1.1)

2. That in seeking permission to wind up, PTMC formally asks OCC to consider the type and nature of relationship between the authority and PTT between now and the point of independence, whether through contract or service level agreement, or by a constitutional protection of interest through Trust membership or other suggested options (paras 5.1.2 and sub paras refer)

In addition, as chair of Pegasus Theatre Trust, I am authorised to make formal approach to you on a number of further issues, as follows:

3. That PTT be authorised by OCC as soon as possible to manage and deliver the next phase of the capital project, commissioning the design development, project management and lead consultancy work required to be able to deliver a full Development Plan to Arts Council England by April 2005, to unlock the GAFC funding (paras 5.1.4 and 8.1.2)

4. That PTT requests the transfer of all the assets, liabilities, responsibilities from the County Council to the Trust by March 31st 2005, along with the transfer of the monies that the County Council currently spends on maintaining and running those assets 

5. That the issue of the enhanced range of services envisaged for the new building will need PTT to seek an uplift in funding from all its core funding partners is given due consideration (para 5.1.5)

6. That OCC considers the type and nature of its longer term relationship with PTT post-independence and formal transfer of all County Council assets, liabilities and responsibilities, as highlighted above (para 5.1.6)

7. That OCC addresses the potential transfer of its three members of staff working within Pegasus’ operation to PTT, but with the start of any process usefully delayed until January 2005 when two of the three staff return from sabbatical leave and can be fully involved in consultation.  The funding to fully support the transfer of their current terms and conditions to be a part of this

8. That OCC clarifies as soon as possible its position with regard to capital contributions to the development of Pegasus in the years 2005/06 and 2006/07

PTMC has also resolved to begin a consultation process with the 11 members of staff currently employed by them, with a view to have completed a 90 day recommended consultation period before the requested point of transfer, 1 October 2004. 

To enable the process of quantifying assets and liabilities, senior County Council and PTMC officers will be undertaking an audit, which will also identify any trademark of intellectual copyright issues that may need addressing. 

I now ask that the County Council consider these formal requests and confirm any stages of process and progress, particular those that require additional information or the involvement of colleagues or myself.

Pegasus has reached a significant point in its development to make these detailed requests of the County Council. We share common aims for the future and sustained growth of Pegasus and the proposed interim arrangements and plans for independence make that possible. Both PTMC and PTT as bodies recognise and are extremely grateful for the unquantifiable involvement and support of OCC in getting to this stage, and look forward to the next key stages both with anticipation and excitement.

With warmest wishes

Yours sincerely

Caro Fickling

Chair, Pegasus Theatre Management Committee and Pegasus Theatre Trust Limited

Oxford Inspires paper to PTMC, 23 June 2004

ESTABLISHING DECISION MAKING STRUCTURES FOR THE CAPITAL PROJECT

1. Background

1.1
It is imperative that Pegasus now decides how it is going to make decisions in relation to the capital development project, in order that the design team, project management and lead consultant appointments can be made with no further delay.

1.2
The issue is inextricably bound up with the wider question of governance, and the organisation’s ambition to achieve independence from Oxfordshire County Council, and to take responsibility for managing all areas of its operation from within the structure of a limited charitable company.

1.3
Pegasus approached Oxford Inspires in May 2004, and asked them to facilitate a meeting of the PTMC on June 23, in order to enable the PTMC to determine the decision making structures it will need to put in place in order to progress its capital project. This paper has been prepared by Oxford Inspires and is designed to inform that discussion. The advice it contains has been prepared by OI staff, who are experienced cultural professionals, but not qualified lawyers, and is therefore not suitable.

2. The Long Term Goal

2.1
The long term goal is for Pegasus to achieve full management independence from the County Council, so that a charitable company is responsible for all aspects of the organisation’s operation. This effectively means a board of trustees/directors ultimately taking responsibility – within the protection afforded by a limited liability structure - for:

2.1.1 The land, buildings, fixtures and fittings

2.1.2 The staff

2.1.3 The financial management

2.1.4 All aspects of the education, community and artistic programmes

2.1.5 All contracts entered into by the organisation

2.1.6 Public liability

2.1.7 Intellectual copyrights and any trademarks

3. The Immediate Objective

3.1
The immediate objective is for the PTMC to agree a process and structure through which the capital development project can be progressed, and which:

3.1.1
Adequately protects the individuals responsible for decision making

3.1.2
Allows the County Council to maintain an appropriate role in decision making, whilst it is still responsible for staff, land, buildings etc 

3.1.3
Enables Pegasus to enter into the first round of contracts needed to progress the capital project

3.1.4
Allows Pegasus to draw down its capital development grant from ACE

Paves the way towards full independence

4.
The Current Situation

4.1
Responsibility for decision making on all issues not currently under the direct management of the County Council, is held by the PTMC. All staff not employed by the County Council have contracts with the PTMC, and the bulk of the company’s financial transactions are carried out through a PTMC bank account. PTMC also commissions an annual independent financial audit, which is incorporated into County Council departmental reporting and auditing of its financial affairs.

4.2
The PTMC was originally a sub committee of the County Council Education Committee, and this structure allowed for the full involvement of County Council Members and Officers in the decision making process, and probably vested ultimate liability for its decisions with the County Council. The PTMC has not however evolved as a legal entity since its constitution was last amended in June 1992, whilst the County Council has been through numerous changes in legislation, structure and partnership practice over that period.

4.3
The PTMC is therefore now something of an anachronism, and almost certainly provides inadequate protection for the individual PTMC Members who are not Elected Members of the County Council. These individuals operate in a very unclear and potentially personally risky situation whereby they have no apparent employers liability insurance, no apparent limit on their personal liability in the event of any legal action being taken against the organisation and no apparent limit on their personal liability for any debt run up by the organisation. Individuals have accepted this situation on the understanding that ultimate responsibility lies with the County Council, and there have been assurances from County Council Officers that there is protection for PTMC members which the County Council would automatically underwrite. This has however never been tested, and should probably be advised on by the County Council’s legal team if the PTMC is to retain a role in the running of the organisation. 

4.4
The individuals who make up the voting members of the PTMC - with the exception of the County Council Officers and representatives from Pegasus groups such as OYT and the Adult Drama Group - are also the Trustees and Directors of the charitable company Pegasus Theatre Trust (PTT). The Trust was technically the applicant for the ACE grant, and has historically only been used as a fundraising vehicle.

4.5
When the PTMC met on April 27 it agreed that the capital project should not be progressed by the PTMC, and that staff should commission legal advice to ascertain whether or not the Trust could take over:

4.5.1
those aspects of governance of the theatre that are currently the responsibility of the PTMC

4.5.2
responsibility for delivering the capital project

4.5.3
governance of the whole operation, should the application to the County Council for independence be agreed

4.6
Confirmation has been received that the Trust can, in principle, do these three things, and this paper makes some recommendations as to how both the long and short term governance issues might be addressed in the light of that information.

5.
Recommendations for Action

5.1
In the light of this advice it is Oxford Inspires’ view that:

5.1.1
The PTMC should seek permission from the County Council to wind itself up by October 1 2004, and to pass its responsibilities, assets and liabilities to the PTT from that date. (Historically the PTMC has, under delegation from the County Council, raised and spent grants, employed staff, determined the artistic output of the organisation, contracted artists, tutors , performers and all other suppliers, managed all aspects of the organisation’s finances, and managed all activity delivered by Pegasus.)

5.1.2
In seeking permission from the County Council to wind itself up, the PTMC should ask the County Council what it’s preferred relationship with the PTT would be between now and at the point of full independence (assuming that this is granted). The options open to the County Council are probably: 

5.1.2.1
To secure their interests in the development and ongoing running of Pegasus by entering into some kind of contract or service level agreement with the PTT.
5.1.2.2
For the County Council to become a Member of the PTT, and possibly for the time being its only Member. This would give it total control over who was elected as Directors and Trustees of the Charitable Company at its AGM.

And either:

5.1.2.3
For Elected Members (or their representatives) to attend Board/Trustee meetings in an advisory capacity, and so to be able to participate fully in discussions but ultimately to have no responsibility for the decisions taken.

Or:

5.1.2.4
For individual Elected Members (or their representatives) to be registered as Directors/Trustees of the PTT  - either through being voted on at the AGM, or through co-option. Once registered those individuals will then be required to put the duty of care as trustees above their responsibilities as County Council employees/representatives, and would be accepting personal responsibility for the decisions taken alongside all other Directors/Trustees.
5.1.2.5 In each of these scenarios Council Officers would attend PTT meetings as observers/advisors, alongside any other individuals the PTT chose to invite.

5.1.3
The PTMC should begin consultation with its employees about the potential  transfer of their contracts to the PTT immediately to allow for the 90 days required. (Transfer of County Council employees to the PTT will need also to be addressed in due course, but cannot usefully be progressed until the Artistic Director and Arts and Education Co-ordinator return from their sabbatical in Jan 05).

5.1.4
The County Council should formally authorise the PTT to manage the next phase of the capital project, and to commission the design development that will need to be undertaken between now and March 2005 - SEE BELOW. (NB. as the PTT are the GFAC grant recipient, there is actually no alternative to this arrangement, if the project is to proceed).  

5.1.5
The PTT should now make a formal approach to the County Council, asking for the transfer of all assets and liabilities from the County Council to the Trust by March 31st 2005, along with the transfer of the monies that the County Council currently spends on maintaining and running those assets directly at the moment. (In making this request the PTT should signal clearly   to the County Council that it will also, in due course, require an uplift in grant aid to deliver the enhanced range of services envisaged for the new building).

5.1.6 In making this request of the County Council, the PTT should invite the County Council to suggest what formal relationship it would want to have with the PTT from the point of transfer of assets and liabilities (its Options will remain as described above).

5.1.7 Further investigation is made now into the advisability of establishing a separate company for managing subsequent stages of the capital project in order to protect the PTT and minimise the VAT liability of the capital project.

6.
How the PTT Might Work in the Short Term

6.1
PTT currently has six Directors/Trustees, and, as noted above, needs to determine the legal relationship the County Council will have with it as soon as possible.

6.2 The PTT also needs to recruit new members as a matter of urgency in order to:

6.2.1 ensure that it has the skill base required to manage the capital project and all aspects of the company’s operation 

6.2.2
spread the workload that will be created by the capital project amongst a wider group of individuals

6.3
By October 1st the PTT should be the governing and responsible body for all areas of activity currently managed by the PTMC and the employer of staff currently employed by the PTMC. It should meet bi-monthly for the time being.

6.4
With immediate effect all decisions pertaining to the capital project should be made ultimately by the PTT, and PTT should be the body that submits the full development plan to ACE to unlock the GFAC grant. 

6.5
However, the PTT has the power to establish sub committees, and should establish a capital development sub committee as a matter of priority. This PTT Capital Development sub committee will be serviced by Simon Daykin and Euton Daley initially, and in due course also by the Project Manager and Lead Consultant. Through Simon and Euton this committee will appoint, manage, direct and oversee the work of all consultants contracted on the Capital Project through this design development stage. It will be the vehicle for all decision making on the project that is not delegated to staff.

6.6
The PTT itself will remain liable in charitable and company law for the actions of the sub committee, and the sub committee should therefore be chaired by a member of the PTT, and should have at least two other PTT members on it – and preferably more as the number of Trustees/Directors increases. 

6.7
Subject to advice from the County Council about the status of Elected Members on the PTT, these three non-Council PTT members should be the only voting members of this sub committee since charitable law does not allow anyone under 18 to be a Trustee, which means OYT reps could not have this status. 

6.8
The Sub Committee should report regularly to the PTT on decisions taken, and these decisions should be formally ratified by the PTT on a regular basis.

6.9
The PTT has the powers to invite observers/advisers to attend its meetings in an active and fully involved way, but without giving them voting rights. The PTT should invite the County Council, the City Council, and Oxford Inspires each to nominate an attending Officer in an advisory capacity. 

6.10
The PTT should consider whether this sub committee also oversees the related fundraising programme, or whether a separate Fundraising sub committee is set up on a similar basis. Whilst the number of PTT Directors/Trustees is so small, Oxford Inspires’ advice would be that a single sub committee oversee all aspects of the project for the time being, but that aspects of the fundraising strategy it agrees can then be delegated to the Development Group and Stakeholder Reference Group to deliver.
7.
Wider Advisory/Reference Groups

7.1
Pegasus has always been exemplary in its ability to give its wider stakeholders and users a sense of ownership and belonging, as well as real influence over its development.  It needs now to strike a balance between designing a new building by committee, and ensuring its many, many loyal partners are sufficiently involved in the development project.

7.2
It should therefore establish a Capital Development Stakeholder or Partner Reference Group with three primary objectives:

7.2.1
To enable it to consult and update its many partners on a regular basis about the decisions being taken on the scheme’s development, and in particular to give an ongoing role to OYT and Adult Drama reps.

7.2.2
Through the Members of this group to establish focus groups with whom it can consult in detail on aspects of the design, as the project progresses.

7.2.3
To identify individuals who may take an active role in delivering aspects of the project (eg some parts of fundraising) in a voluntary capacity

7.3
This group should be Chaired by a Member of the PTT and should meet termly. It should have no formal influence over the decisions taken by the PTT, or responsibility for them, but the PTT should undertake to ensure that the groups’ views are taken into account in its decision making.

7.4
This group should be open to anyone who wishes to join it, but should certainly  contain individuals who can represent young people, tutors, volunteers, regular hirers, companies using the building as a base to develop work, companies regularly in residence, the local ethnic minority communities, audiences, the various project groups who have their home at the theatre, local residents etc.

8.
Resolutions that Need to be Passed at the June 23 PTMC Meeting

8.1
In order to progress these issues, the June 23 PTMC meeting will need to resolve to:

8.1.1
Ask the County Council’s permission to wind itself up and transfer all its responsibilities to the PTT.

8.1.2
Ask the County Council to authorise the PTT as soon as possible to commission the design development , project management and lead consultancy work required to progress the scheme to a stage that the Development Plan can be submitted to ACE in April 2005. (To meet this deadline invitations to tender will need to be issued in July 2004, contracts will need to be issued in September 2004, and consultants /specialists will need to begin work by October 1st). 

8.1.3
Ask the County Council to consider the PTMC’s  request that by April 2005 , full responsibility for running the site, the development project and the programmes of activity that together make up “Pegasus Theatre”,  be vested wholly in Pegasus Theatre Trust , within the remit of SLA’s or contracts with the County Council and other funders.

8.1.4
Explore further the advantages in establishing a second, non-charitable, trading company to manage the capital project.

8.1.5
Begin consultation with its employees about the potential transfer of their employment contracts to the PTT.

8.1.6
Instruct its staff to complete a full inventory of assets and liabilities currently owned by the PTMC, Oxfordshire County Council and the PTT.
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