ANNEX 3
ITEM CA6
CABINET REPORT – 17 FEBRUARY 2009

RESPONSE TO GOVERNMENT CONSULTATION ON DRAFT PLANNING POLICY STATEMENT AND SUSTAINABILITY APPRAISAL ON ECO-TOWNS; AND PROGRESS REPORT ON ECO-TOWN PROPOSAL AT WESTON OTMOOR AND NW BICESTER

Report by Head of Sustainable Development

This addendum:

A. provides a summary update on the legal issues relating to adoption of roads following Counsel’s advice, including an updated Annex 1 to Appendix E of report CA6; 

B. corrects paragraph 4.3.10 of Appendix E of the report; and 

C. provides a list of Background Papers inadvertently omitted from the covering report.

A)
Legal issues – adoption of highways and the eco-town

The report (Appendix E, paragraph 4.3.10, pages 22/23 and Annex 1 to Appendix E, pages 51 – 54) refers to legal issues in respect of the ability to keep the roads within the eco-town in private use, in order to allow a private tolling regime.  It is very unlikely that the County Council would wish to impose a tolling regime using powers in the Transport Act 2000, if the roads were public highway (adopted).  This is a significant point since the tolling system is a key part of demand management at the eco-town.  Counsel’s opinion has therefore been sought.

Counsel’s opinion essentially reinforces the Council’s original concerns that there is significant doubt as to whether agreements not to call on the County Council to adopt new roads would be enforceable if the matter was taken to court.
In summary, Counsel advises that:-

1.
It is not lawful for the County Council to contract: 

i) not to perform its duties; or

ii) not to exercise proper discretion and decision making. Essentially the Council cannot contract not to exercise its power because this would be contrary to proper decision making.  

However, it is established that it is not intended by the promoters that the County Council should give any such commitments.

2.
Thus, Counsel has identified that in this case the three key points are:-

i)
whether the County Council can lawfully enter into contracts whereby house owners contract not to exercise their powers to call for adoption;

ii)
whether the courts would enforce such an agreement; and

iii)
the mechanics for setting up such contractual arrangements. 

3.
Powers to enter into agreements.  The Council may have powers further to Section 2 of the Local Government Act 2000.  This empowers the local authority to do anything which they consider is likely to achieve the promotion or improvement of the economic, social and/or environmental well being of their area (or any part of it).  In determining whether or how to exercise this power, a local authority must have regard to their community strategy.  If the County Council did consider that well being powers form the basis for entering into such agreements, then this would need to be clearly documented.

4.
Whether the courts would enforce such an agreement.  The second issue, whether the courts would enforce such agreements not to call upon the highway authority to adopt the roads, is key.  Counsel points out that there is not much case law on the subject and whilst the received view is that the courts will not readily extend the established categories of contracts which are contrary to public policy (i.e., contracts which cannot be enforced) he does consider that the arguments are finely balanced.  This is because on the one hand, if a court was convinced the agreement was made for the well being of the area or part of it, then the public interest would prevail (i.e., the contracts might be enforceable).  On the other hand, since it is unlawful for the Council itself to contract not to exercise its powers (see point 1 above) it is arguable that a contractual commitment which essentially has the same effect, should not be enforceable by the same Council.

Thus Counsel concludes that there will be a significant danger that a court would refuse to enforce such agreements, although Counsel caveats that by adding that that would at least apply in circumstances where the condition of the roads tipped the balance of public interest in favour of the house owners adjacent to the roads.  

5.
The mechanics for such contractual arrangements.  Counsel has also considered the mechanics of contractual agreements and suggests that the matter is referred to conveyancers.  Having discussed the issues with conveyancers it is considered that there would be a technically workable mechanism, however, it would be extremely burdensome administratively for the Council, as it would be necessary to secure a separate deed of covenant each time a house changed hands.  Also the mechanism would be dependent on the developer setting up the requisite arrangement with the first buyer of each property.  Counsel touches on alternative ways forward but concludes that the right for someone to call for adoption of the road would still remain. 

6.
Thus, Counsel concludes that there is considerable doubt as to whether a court would regard a contractual agreement not to exercise a statutory right to call upon the Council to make up and adopt the relevant streets as being enforceable.  Even if the agreement was enforceable he is also doubtful if it could, in practice, result in a remedy which prevented the Council at least from having to consider whether or not to adopt.

My overall conclusion from Counsel’s advice is that, even if the Council agreed in principle with Parkridge’s suggested approach, there is considerable doubt as to whether in practice the roads could remain private if the house owners wanted them to be adopted.  This would put the ability to retain the tolling system at risk in the long term.

B)
Paragraph 4.3.10 of Appendix E

Second sentence, line 6; add word in bold and underlined as follows:  

“There are serious concerns as to whether people living in Weston Otmoor could be prevented from seeking adoption of the private streets under Section 228 and Section 229 of the Highways Act”. 

C)
Background papers (omitted items)

· TCPA: Design to Delivery: eco-towns transport worksheet, March 2008
· Transport Assessment, December 2008; Waterman Civils on behalf of Parkridge

· Heavy Rail Services Volumes 1 and 2, October 2008; Mott MacDonald on behalf of Parkridge

· Transyt Model – Access Route to Weston Otmoor; Technical Note 1, June 2008; Waterman Civils on behalf of Parkridge

· Initial Transport Assessment, May 2008; Waterman Civils on behalf of Parkridge 

· Central Oxfordshire Transport Model, Technical Note 6C, December 2008; Halcrow

· Central Oxfordshire Transport Model, Technical Note 1C, November 2008

· Central Oxfordshire Transport Model, Methodology Statement and Model Assumptions, November 2008; Halcrow

· Central Oxfordshire Transport Model, Variable Demand Model, Technical Note 4, November 2008

· Weston Otmoor Eco-town, Modelling Scenarios, July 2008; Halcrow

· TA Interim Note – Internalisation Factor Review (Technical Note), October 2008; Parsons Brinkerhoff on behalf of the Highways Agency

· Technical Note 7(Issue B) – Non technical summary of modelling outputs provided to date, December 2008; Parsons Brinkerhoff on behalf of the Highways Agency

Annex 1

Annex 1 to Appendix E - Section 106 Town and Country Planning Act 1990 

Date: 8 October 2008 (Revised 20 January 2009 and 13 February 2009)

File Reference: 29253

COMMENTARY ON LEGAL ISSUES

Private roads

It is feasible to set up arrangements whereby in the first instance the new road network are private roads provided this is required by the developer.  It would nonetheless be necessary for the County Council as highway authority to serve Advance Payments Code notices and security relating to the construction of the new roads must be provided further to the Advance Payments Code, notwithstanding the intention that the road network should be private.  However, there are statutory provisions (Section 228 (7) and S229 (1) Highways Act 1980) whereby the majority of the owners of properties adjoining a private road can by notice require the County Council to adopt it as highway maintainable at public expense.

Theoretically it would be possible to set up a mechanism whereby each owner of a property gave a contractual commitment not to give notice further to Section 228 or 229.  Each time the property changed hands it would be necessary for the new owner to give a corresponding contractual commitment so the administration of this procedure would be extremely burdensome.

There is doubt as to whether it would be lawful for the County Council as highway authority to enter into such arrangements with the individual property owners / enforce such a contractual arrangement which is contrary to the purpose of the Advance Payments Code (as set out in the Highways Act 1980) that frontagers should be protected and that private streets are to be adopted where they are of appropriate standard. 

Even if such arrangements were lawful if there was a breach then enforcement would entail taking action against each person who has committed the breach and the courts may consider it appropriate to grant monetary compensation to the County Council rather that requiring withdrawal of the “adoption” notices.

Section 106

A.
What can a Section 106 Planning Obligation cover

1.
Section 106(1) provides that a planning obligation can:

· Restrict the development or the use of  land 
 in any specified way

· Require specified operations or activities to be carried out in, under or over land 

· Require land to be used in any specified way; or

· Require a sum or sums to be paid to the local authority.

2.
There is no provision under Section 106 for the carrying out of works or services off site or for the transfer of land but there are mechanisms whereby a Section 106 planning obligation can be used to secure completion of a Section 278 agreement for highway works / core provisions for transfer of land / provision of off site infrastructure
.

3.
However, a Section 106 planning obligation cannot extend to continuing off site provision e.g. provision of bus services or train services.  Generally such provisions can be covered by non Section 106 agreements; e.g. agreement further to Section 2 of the Local Government Act 2000 but there is the matter of security for compliance.

B.
Enforcement of a Section 106 Planning Obligation

The real value of any legal commitment is ultimately linked to the ability to enforce it in practice and closely allied with this is the worth of the developer.

For Section 106 planning obligations enforcement warrants particular attention because compared with other contractual arrangements there is little incentive in practice for the developer to comply.  The developer has what he wants - planning permission – at the outset.

For major financial contributions where payment is deferred the County Council has adopted the stance that payments must be supported by a bond; however, bonds can be expensive and can even lead to a viability argument so this can be a problematical area.  However, to date the County Council has maintained its stance that bonds must be supplied in such circumstances and they are still being supplied
. 

However, Section 106 contains some special, specific provisions regarding enforcement by legal action in addition to standard contractual remedies (i.e. claiming damages - monetary compensation).

Section 106 (6) provides that where there is a breach of a requirement to carry out operations then the local authority may enter the land to carry out the operations and recover the costs.  I do not think that would be of particular relevance in this instance because I consider that in context (planning) operating the toll system and operating on-site tram would be activities not operations.  In any event in practical terms this remedy is not tenable unless the council is reasonably confident that it will be able to recover the costs from the landowner.

Otherwise Section 106 reinforces that a restriction or requirement imposed by a planning obligation is enforceable by an injunction.  Injunctions fall into two categories (but they are at the discretion of the court).  That is:

(a)
Restrictive injunction i.e. to stop doing something.  For example, if a planning obligation specifies that the remainder of the development is not to be implemented until certain infrastructure works have been provided and there is a breach of that provision then the injunction would be to stop carrying on with the remainder of the development.  There are reasonable/good prospects of obtaining an injunction to stop something happening if a flagrant breach has occurred provided action is taken promptly.

(b)
A positive injunction to do something, for example operate the toll system or tram.  It can be more problematical to obtain a positive injunction that something should be done particularly, as doubtless will be the case, the developer makes out a reasonable case as to why he was not fulfilling his positive commitment and that monetary compensation should suffice.

I think that leads on to the importance of trying to incorporate within the Section 106 documentation incentives for the developer to perform.

Thus although it might at first appear draconian there could be a provision that future occupation must halt if there is some breach for so long as the development is taking place.

It might be appropriate to consider incorporating provisions into the Section 106 agreement for default payments (liquidated and ascertained damages).  These cannot be penalties but must be a genuine pre-estimate of losses and costs the County Council would incur in the case of a default but there is no objection to such genuine pre-estimates being full
.

This type of mechanism might also be appropriate in connection with off site services (e.g. buses and trains) which as I have mentioned do not fall within the ambit of Section 106 but there will remain the issue of whether the developer is able to fund services in the long term. 

C.
Public procurement and developer provision in kind

There is currently discussion in legal circles as to the application of the EU procurement regime (Public Contract Regulations 2006) to S278 agreements (agreements for provision of off site highway works) and section 106 agreements which cater for provision in kind i.e. developer to undertake works. OCC has previously discussed this matter at some length with leading counsel.  The issue is complex but the general conclusion following discussions with counsel was that major off site section 278 works would engage the Public Contract Regulations 2006 i.e. full public procurement process.  This would also apply to any agreement with the developer to ensure the provision of off site bus services.  As to onsite provision e.g., schools the position is not clear cut
.  
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� This means land of the landowner 


� by imposing a restriction on the development/use of the land (see1 (a) above) until Section 278 agreement has been completed/land transferred/infrastructure etc., has been provided 





� The exception is a major homebuilder who has serious financial difficulties.


� If not, then clearly that type of provisions would potentially act as an incentive for the developer to default in the hope that the County Council would pick up the payment and take on the responsibility.


� A recent article suggested use of conditions but realistically a condition is not sufficient for provision of a new school.
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