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ANNEX 2

ITEM CA9(b)

ENVIRONMENT & ECONOMY SCRUTINY COMMITTEE

10 DECEMBER 2008

Finmere Quarry Review – Recommendations Final (December 2008)

Recommendation 1: (a) OCC Minerals and Waste Development Control Team create an Oxfordshire wide monitoring strategy. This should be used to plan for sufficient resources to be available. (b) OCC Minerals and Waste Development Control Team improve communication with Legal Services so that their expert opinion is known and not assumed. (c) An enforcement report detailing what breaches to permission have taken place across all minerals and waste sites in Oxfordshire and what enforcement action has been taken as a result will be produced by the OCC Minerals and Waste Development Control Team and passed to the Planning and Regulation Committee for review every 6 months.

Recommendation 2: The EA use the above mentioned computerised system to produce automated summary statistics that link to pre-determined trigger points for enforcement action. If the site officer feels the operator has offered an exceptional reason for why the trigger point should not trigger enforcement, this must be agreed with and signed off by the team leader. The EA send quarterly summary statistics to OCC Minerals and Waste Development Control Team.

Recommendation 3: When the operator breaches a permission, but the Waste and Minerals monitoring assistant believes that the operator’s explanation for this are reasonable, then a written account of the breach of permission and explanation of why this has occurred should be submitted to OCC within 7 working days. This statement should be supported with details of how and when the breach of permission will be rectified. This should be reviewed by the Waste and Minerals monitoring assistant to ensure the explanation and time lines are reasonable. If a written account is not received within 7 working days, the Waste and Minerals monitoring officer should seriously consider the use of a Planning Contravention Notice (PCN).

Recommendation 4: OCC Legal Services to offer a half-day question and answer session every six months with the Minerals and Waste Development Control Team and Developer Funding team. This should improve the working relationship between all three teams and highlight the expertise and advice available from Legal Services.

Recommendation 5: The EA to produce a document clarifying how the point-system is applied. The document should be written in language appropriate for non-experts so that there is increased transparency with respect to enforcement action. The document should also make clear how members of the public can challenge enforcement decisions made by the EA.

Recommendation 6: The EA and OCC to take advice from appropriate bodies (for example, OCC Legal Services and DEFRA) on how the following costs could be included in financial guarantees taken from landfill site operators so that threat of enforcement is credible:

(a) the labour cost of enforcement; and

(b) the cost associated with taking over a site if an operator was      
 to become insolvent. 

Recommendation 7: (a) The log of breaches maintained by the EA should be reviewed by the EA on a quarterly basis to highlight persistent breaches to the permit so that suitable and timely action can be taken. (b) A summary of these breaches should be passed on to the OCC Minerals and Waste Development Control Team.

Recommendation 8: Develop a robust communication protocol between OCC and EA Anglian Central branch. This protocol should learn from communication systems already in place between OCC and other EA branches.

Recommendation 9: All three teams (Legal Services, the Minerals and Waste Development Control Team and the Developer Funding team) meet every 6 months to develop working relationships.

Recommendation 10: The OCC Minerals and Waste Development Control Team discuss all Section 106 Agreements that include a financial contribution with the Developer Funding team at the negotiation stage of the agreement. 

Recommendation 11: Include with each case file the key contact for each of the three teams (Legal Services, the Minerals and Waste Development Control Team and the Developer Funding team). Senior member of each team to be made aware of problematic cases. Timetable of team meetings to be drawn up and diarised at this point in order to ensure all three teams meet to discuss best course of action.

Recommendation 12: The EA review communication structures between Brampton and Wallingford offices and explore the possibility of the Brampton office directly receiving planning correspondence and MP letters. To provide a written summary of their findings with recommendations on how effective communication will be achieved.

Recommendation 13: OCC and the EA meet to discuss profiling of contours and reach a decision on final contours. This information is used by EA to agree appropriate action to cap completed cells and minimise odours and by OCC and the EA in order that capping of completed cells and landscaping, including planting, may begin as soon as possible. 

Recommendation 14: The EA work with the Health Protection Agency (HPA) to agree and action a health check of the local area in respect to the effects of the hydrogen sulphide and possibility of water pollution. The design of the health check and the action taken should be reported back to the people of Finmere through the Finmere Parish Council. The HPA is recommended to liaise with all the local Primary Care Trusts when considering the health impact of the site on Finmere residents.

Recommendation 15: Cabinet request the Chief Executive of OCC to consider make an apology to the people of Finmere.

Recommendation 16: (a) A lead member from the working group will be appointed to monitor recommendations, working with the local Division Member. It is recommended that this lead member cshould be used by residents as one route to raise any future concerns if they were to arise. (b) Chris Cousins (Head of Sustainable Development, OCC) be used as the first point of contact to raise any future concerns about the response to enquiries given by officers in the OCC Minerals and Waste Development Control Team.

Recommendation 17:  A letter is sent by OCC to central government asking for a change in unreasonably restrictive legislation so that OCC officers can take appropriate action with respect to landfill minerals and waste development sites.

(Additional) Recommendation 18:  the County Council should pursue the use of bonds in the development of future planning policy.  

Note:  the Committee Minute will record that Councillor Michael Gibbard volunteered to be the lead member (Recommendation 16(a)).  

ITEM CA9(c)

Finmere Quarry Review – Officer response to Recommendations of Scrutiny Committee (December 2008)

Officers have encouraged and welcomed the review by Scrutiny Committee. Officers are broadly supportive of the recommendations made, and offer the response below to each of the recommendations. 

Recommendation 1: (a) OCC Minerals and Waste Development Control Team create an Oxfordshire wide monitoring strategy. This should be used to plan for sufficient resources to be available. (b) OCC Minerals and Waste Development Control Team improve communication with Legal Services so that their expert opinion is known and not assumed. (c) An enforcement report detailing what breaches to permission have taken place across all minerals and waste sites in Oxfordshire and what enforcement action has been taken as a result will be produced by the OCC Minerals and Waste Development Control Team and passed to the Planning and Regulation Committee for review every 6 months.

Officer response:

a) we now have a monitoring strategy in place which schedules site visits for all 127 active mineral and waste sites. This strategy sets out the number of visits to be carried out each year according to the nature of a site. We have increased resources to manage this process. In 2005 we had one part time monitoring officer. We now have a senior enforcement officer, with two and a half FTE equivalent supporting monitoring/enforcement staff. This is partly funded by site monitoring charges that we can levy in accord with new regulations that came out in 2006.

b) We have very close working relationship with an experienced planning lawyer (Robert Hanson) in legal unit. We can speak with him pretty well at any time. We have introduced fortnightly surgeries at Speedwell House where Robert can address any issues planning staff bring forward.

c) We provide a monitoring and enforcement report to Planning and Regulation Committee. We need to be more rigorous in our frequency of reporting (i.e. 6 monthly). 

Recommendation 2: The EA use the above mentioned computerised system to produce automated summary statistics that link to pre-determined trigger points for enforcement action. If the site officer feels the operator has offered an exceptional reason for why the trigger point should not trigger enforcement, this must be agreed with and signed off by the team leader. The EA send quarterly summary statistics to OCC Minerals and Waste Development Control Team.

Officer response:

This is essentially a recommendation to the Environment Agency. If the Agency accept this recommendation it can only help County officers implement the planning regime.

Recommendation 3: When the operator breaches a permission, but the Waste and Minerals monitoring assistant believes that the operator’s explanation for this are reasonable, then a written account of the breach of permission and explanation of why this has occurred should be submitted to OCC within 7 working days. This statement should be supported with details of how and when the breach of permission will be rectified. This should be reviewed by the Waste and Minerals monitoring assistant to ensure the explanation and time lines are reasonable. If a written account is not received within 7 working days, the Waste and Minerals monitoring officer should seriously consider the use of a Planning Contravention Notice (PCN).

Officer response:
The monitoring regime we now have in place means that a report on the site is written up by the County officer. This will address any breaches/contraventions/ failures to comply with conditions of a planning permission. In line with government advice we will take proportionate action. Our suggestion is that we continue to take this approach rather than to rely on an operator writing to us.

Recommendation 4: OCC Legal Services to offer a half-day question and answer session every six months with the Minerals and Waste Development Control Team and Developer Funding team. This should improve the working relationship between all three teams and highlight the expertise and advice available from Legal Services.

Officer response:

In the spring of this year we held a half day seminar for planning, monitoring and enforcement officers lead by legal unit.

We will do this again early in 2009 (by end March) and include appropriate developer funding officers.  We will continue to hold such question and answer sessions on a six-monthly basis.

Fortnightly legal unit surgeries are in place.

We propose more active engagement with the developer funding team where restoration or other bonds might be used and where contributions are being sought as part of a planning permission.

Recommendation 5: The EA to produce a document clarifying how the point-system is applied. The document should be written in language appropriate for non-experts so that there is increased transparency with respect to enforcement action. The document should also make clear how members of the public can challenge enforcement decisions made by the EA.

Officer response:

This is an action for the Environment Agency which if endorsed County officers would welcome.

Recommendation 6: The EA and OCC to take advice from appropriate bodies (for example, OCC Legal Services and DEFRA) on how the following costs could be included in financial guarantees taken from landfill site operators so that threat of enforcement is credible:

(a) the labour cost of enforcement; and

(b) the cost associated with taking over a site if an operator was to become insolvent. 

Officer response:

a) Regulations introduced in 2006 allow us to charge for site monitoring and we do that and use the revenue towards monitoring staff costs. We are not aware there is any legislative basis for up front charging for enforcement action – hence recommendation 18 is welcomed. The Council can and does seek costs in appropriate cases where a company appeals against a notice.

b) We will write to DEFRA as recommended

Recommendation 7: (a) The log of breaches maintained by the EA should be reviewed by the EA on a quarterly basis to highlight persistent breaches to the permit so that suitable and timely action can be taken. (b) A summary of these breaches should be passed on to the OCC Minerals and Waste Development Control Team.

Officer response:
A recommendation to the Environment Agency which if agreed would be welcomed by County Officers.

Recommendation 8: Develop a robust communication protocol between OCC and EA Anglian Central branch. This protocol should learn from communication systems already in place between OCC and other EA branches.

Officer response:
This will be done. We have a single point of contact with the Environment Agency for planning and enforcement matters for the whole of Oxfordshire. He is based at EA Thames Region. However, we will (and now do) also have direct contact with Environment Agency officers at Anglia (cc Thames) to ensure more immediate responses.

Recommendation 9: All three teams (Legal Services, the Minerals and Waste Development Control Team and the Developer Funding team) meet every 6 months to develop working relationships.

Officer response:
Agreed. 

Recommendation 10: The OCC Minerals and Waste Development Control Team discuss all Section 106 Agreements that include a financial contribution with the Developer Funding team at the negotiation stage of the agreement. 

Officer response:
Agreed

Recommendation 11: Include with each case file the key contact for each of the three teams (Legal Services, the Minerals and Waste Development Control Team and the Developer Funding team). Senior member of each team to be made aware of problematic cases. Timetable of team meetings to be drawn up and diarised at this point in order to ensure all three teams meet to discuss best course of action.

Officer response:
Agree the principle. In practice this is what we propose should happen:

· At planning application stage we do and will work closely with the legal team headed by Julia Taplin that deals with legal agreements. Where there are to be bonds or financial contributions the developer funding team will be involved.

· We have reviewed our working practices where planning applications are likely to involve legal agreements, and drawn up a list of actions to make sure we proactively manage achievement of planning permissions where legal agreements are to be part of a consent (or refuse applications where agreement is not forthcoming within a reasonable timescale). This is an area that contributed to delay in our serving an enforcement notice at Finmere. 

· Each site is allocated to one of the three monitoring officers.

Recommendation 12: The EA review communication structures between Brampton and Wallingford offices and explore the possibility of the Brampton office directly receiving planning correspondence and MP letters. To provide a written summary of their findings with recommendations on how effective communication will be achieved.

Officer response:
A recommendation for the EA, with whom County officers will work closely. In relation to the immediate planning applications before the council for development at Finmere we have provided copies to Anglian EA officers direct.

Recommendation 13: OCC and the EA meet to discuss profiling of contours and reach a decision on final contours. This information is used by EA to agree appropriate action to cap completed cells and minimise odours and by OCC and the EA in order that capping of completed cells and landscaping, including planting, may begin as soon as possible. 

Officer response:
Premier have now submitted a planning application to retain the over-tipped waste in situ. This sets out contours, capping and restoration levels. This proposal has been submitted following full discussion with Finmere Parish Council and EA Anglia representatives. 

Recommendation 14: The EA work with the Health Protection Agency (HPA) to agree and action a health check of the local area in respect to the effects of the hydrogen sulphide and possibility of water pollution. The design of the health check and the action taken should be reported back to the people of Finmere through the Finmere Parish Council. The HPA is recommended to liaise with all the local Primary Care Trusts when considering the health impact of the site on Finmere residents.

Officer response:
Representatives of EA, Health Protection Agency and the County Council attended the regular Finmere liaison meeting on Wednesday 10 December. HPA outlined their intentions for a health check which we understand will be carried out through local GPs and opticians.

Recommendation 15: Cabinet request the Chief Executive of OCC to make an apology to the people of Finmere.

Officer response:

Officers from E&E are extremely sorry that the residents of Finmere have suffered as they have from Premier’s activities which have been carried out without the benefit of planning permission.  In particular, we regret that, having had the enforcement notice which it issued upheld at appeal, it now transpires that it is not possible to implement that notice due to concerns that were raised late in the day.  A very significant amount of effort by the council has gone into trying to control this site and this authority could not have anticipated the latest twist in this tale.

We have learned from events at Finmere and have made improvements to our systems, staff resourcing, monitoring and liaison. The majority of the recommendations of scrutiny committee have already been or are being introduced.

Recommendation 16: (a) A lead member from the working group will be appointed to monitor recommendations working with the local division member. It is recommended that this lead member should be used by residents as one route to raise any future concerns if they were to arise. (b) Chris Cousins (Head of Sustainable Development, OCC) be used as the first point of contact to raise any future concerns about the response to enquiries given by officers in the OCC Minerals and Waste Development Control Team.

Officer response:
This is entirely acceptable for officers

Recommendation 17:  A letter is sent by OCC to central government asking for a change in unreasonably restrictive legislation so that OCC officers can take appropriate action with respect to minerals and waste development sites.

Officer response:
Endorse this recommendation.

Government advice is that enforcement proceedings should be used only where it is “expedient” to do so. Where (usually after negotiation with the owner/operator to try and find an acceptable outcome in planning terms) the council decides that enforcement is necessary, there are too many channels open to the offender to seek to avoid compliance, and the sanctions available are often insufficient to deter offenders.

Recommendation 18: the County Council should pursue the use of bonds in the development of future planning policy

Officer response:
We should be very happy to pursue this through the Minerals and Waste Development Framework and elswhere.

Rob Dance
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