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ITEM CA13

CABINET – 6 JUNE 2006

DELEGATION ARRANGEMENTS

Report by Leader of the Council 

Introduction

1. This report sets down the outcome of informal discussions about the idea that individual Cabinet Members should discharge executive functions in their own right, coupled with a substantial reduction in the number of meetings of the full Cabinet.  Under the Council’s Constitution any delegation arrangements for executive functions fall to be decided by the Cabinet itself.  The report sets out a framework which, if adopted, could provide the basis for a delegated decisions system, to come into effect from September. 

2. Up to now, formal decision-making by individual Members acting independently has been limited to specific items, with express prior authority from the full Cabinet.  What is now envisaged is a standing arrangement whereby each Cabinet Member may take decisions within his/her portfolio without such prior authority: such a delegated decision system will enable a more efficient and effective use of Cabinet Members’ and officers’ time, ensuring that decisions are taken at an appropriate level, while preserving features that will guarantee transparency of and accessibility to the decision-making process.

3. The government introduced the principle of individual Cabinet Members making decisions in their own right in the Local Government Act 2000.  The take-up of this provision across local government has been variable:  the evidence is of a broad span of different approaches, ranging from no delegation to individual members at all, to wide general powers to act within the respective members’ portfolios.  The main questions for the Cabinet are how far delegation should extend in this authority and what operational procedures should be adopted to run the process. 

4. Following discussion with the Cabinet Members who presently constitute the Transport Implementation Committee, it is proposed that the Committee’s functions should no longer be treated as a special case but should be brought into the new delegation arrangements and discharged by the Cabinet Member for Transport. The Committee is thus proposed to be wound up.  

Extent of Delegation

5. One option for defining the extent of delegation to individual members would be to list specific activities which each member would be authorised to perform. Such an approach is not proposed: not only would be it cumbersome but its effectiveness would depend on predicting the potential topics for decision with an accuracy that would in practice be difficult to achieve.   The preferred approach is instead to give a general competence for each Cabinet Member within his/her given portfolio, subject to appropriate safeguards.  In particular, it is envisaged that reference to the full Cabinet would be required in the following cases:

· formulation of recommendations to Council on the Budget and Policy Framework;

· material departures from established policies, budget and programme; 

· decisions with major implications for more than one portfolio*; 

· any matters which the portfolio holder wishes to remit to the full Cabinet; 

· any matters in which the portfolio holder has a prejudicial interest; and 

· any other matters at the request of any other member of the Cabinet.

6. For the most part these principles would have clear and unambiguous effect.  There may sometimes be scope for differences of view on, for example, what constitutes a “material departure” or a “major implication”, so it is envisaged that if the basic principles are accepted there would be a means of arbitration, for example, through reference to the Leader on the advice of the Chief Executive.   It is not expected that this would be more than a safety net for a very small number of cases.

7. In addition to the above it is felt that consideration by the whole Cabinet would be appropriate for the regular monitoring reports, ie:

· the monthly financial monitoring reports;

· annual financial outturn reports;

· quarterly establishment monitoring reports; and

· quarterly performance monitoring reports.

These are by definition cross-cutting: individual Cabinet Members are expected to pursue performance issues with the relevant directorates but a co-ordinated approach has been taken towards the overall monitoring process in the interests of maintaining the corporate health of the authority and this should continue.  

8. There are also arguments for maintaining a whole Cabinet approach to major issues coming from the scrutiny committees, in particular:

· reports from scrutiny committees on the outcome of full scrutiny reviews; and

· recommendations from scrutiny committees following call-in of previous decisions. 

Both these cases will often raise issues of policy.  They may in any event be deemed to fall within one or other of the categories identified in paragraph 5 as always requiring reference to the full Cabinet, but making reference to the full Cabinet automatic will give the process greater clarity and certainty.

9. There will clearly be a relationship between what extent of delegation is agreed and the scope for reducing the number of formal Cabinet meetings.   A quick analysis of the items considered by the Cabinet over the past year suggests a ratio of “delegated” to “full Cabinet” items of something like 3:2 if the reservations listed in the preceding paragraphs were applied.  This would support a reduction to one meeting per month (other than in the August recess).  We have also looked at a more radical alternative, of a reduction to 6 meetings per year, but the conclusion was in favour of the more cautious approach which will, for example, permit the continuation of the present arrangements for monthly financial monitoring by the full Cabinet.

Process 

10. How the decision-making process for individual Cabinet Members is arranged will depend largely on how far the Cabinet wishes to make the process “open access”.   Some process requirements are inescapable, deriving either from the legislation, or from “mandatory guidance” from the government, or from the Council’s own Constitution.  A summary of the requirements is attached as Annex 1.  As this shows, there are specific requirements as to the giving of prior notice of individual decisions, the making available of facilities for making representations to the decision-taker and the recording and publication of the decisions once made.   These stipulations do not however require the decision process to take place in public nor do they confer any right for members of the public to make representations in person.  These issues are for decision by the Cabinet.

Public and Councillor Access

11. The general presumption as to openness and transparency in decision-making has become embedded in this Council’s procedures over a long period and is manifest both in the ability of people to make their views known in person and a general reluctance to use the powers to exclude press and public even when these are applicable.  There has been general agreement in the Cabinet discussions that we should maintain this approach and therefore that most or all decisions by individual Cabinet Members would be taken at pre-arranged sessions held in public (except where, exceptionally, there are compelling reasons to exclude the public for the transaction of exempt or confidential business.)

12. Furthermore the general view among Members of the Cabinet has been that the basic rights of councillors and members of the public to make representations to the decision-taker (summarised in Annex 1) should be extended to enable them to be made in person.  The access procedures set out in the Constitution that apply to meetings of the full Cabinet will therefore apply also to individual Members’ decision sessions.

13. We looked at options which would limit “open access” to particular cases, such as decisions within defined classes or where representation had been received.  This would have implied that a proportion of decisions would be made in private, possibly by correspondence.  However, the conclusion was that the balance of advantage in terms of clarity for members of the public, councillors and officers lies with delegated decisions being taken in open session, at an appointed time and place, with support in person by the appropriate officers (and possibly with one or more Cabinet colleagues in a consultative or advisory capacity.)

Procedure

14. As with full Cabinet and TIC business, the process will need to be managed through the Forward Plan, which is updated each month following consultation with directorates and Cabinet Members.  This will be the means by which the destination of each decision (whether “delegated” or “full Cabinet”) will be confirmed and the expected decision date identified.  For each individual decision the process will start with a formal decision request, by means of a report and recommendation sent to the Cabinet Member in line with the relevant Forward Plan entry, copied to the relevant Scrutiny Committee Chairman and made available to the public as required.

15. The decision session itself would not constitute a formal “meeting” for the purpose of the legal and constitutional provisions relating to formal meetings of the Cabinet and Cabinet Committees, but it would offer a similar clarity of process and would be the focus of the formal notice, recording and notification processes.   Clearly, for the open meetings system to work, there will need to be some standard arrangements for timing and venue and appropriate publicity for these.   However, there is no reason why these should not be different from one Cabinet Member to another, according to what will be the most economical and effective, subject to the requirement for public and councillor access.

16. It is expected that the starting point for each Cabinet Member and supporting officers will be a timetable of reserved dates throughout the year at a monthly frequency, so that decisions coming up through the Forward Plan can be slotted in without the need to make special provision.  Conversely, the planning mechanism of the Forward Plan will enable abandonment of redundant reservations in good time.

Financial and Staff Implications

17. It is expected that the proposed system will lead to some modest economies: for most Cabinet members it is unlikely that decision sessions will in practice be required as frequently as monthly, so there should be a reduction in the attendance requirement for them. The requirement for support from the Chief Executive’s Office will remain, but for the directorates there should be some scope for efficiencies in arranging decision sessions in such a way that reporting officers can be brought in at short notice just for their own items.   

RECOMMENDATION

18. I RECOMMEND that the Cabinet should:

(a)
confirm the arrangements for the discharge by individual Cabinet Members of executive functions to the extent and in the manner set out in the report, to take effect from 1 September 2006, with the Transport Implementation Committee wound up with effect from the same date;

(b)
authorise the Head of Democratic Services to take all necessary steps to bring the arrangements into effect from that date, including:

(i)
the setting of provisional dates and venues for decision meetings for each Cabinet portfolio, in consultation with the respective Cabinet Members and relevant directors; and

(ii)
making the arrangements known to other members and to officers; 

(c)
review the working of the arrangements when they have been in operation for a year, subject to any detailed adjustments that may appear desirable in the interim.

KEITH R MITCHELL

Leader of the Council

Background Papers:  Nil
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ANNEX 1

Mandatory Process Requirements

applying to decisions by individual Cabinet members

*  
Requirements which derive from the Local Government Act 2000 or from Regulations made under the Act are identified below by an asterisk. Others derive from government guidance and the Council’s Constitution

1) * A decision by an individual Cabinet Member may not be taken unless it is shown in the Forward Plan for the relevant period
.   It is therefore subject to the same provisions as to advance notice to councillors and to members of the public as decisions of the full Cabinet
.

2) * The Forward Plan entry must specify:

· who is expected to take the decision; 

· the date on which (or the period within which) the decision is expected to be taken; 

· consultations to be undertaken before the decision is taken;

· how any person may make representations to the decision-taker; and

· what documents the decision-taker is expected to take into account.

3) * Where the Cabinet Member is given a report to be taken into account in making a decision:

· the report must list any “background papers” relied on to a material extent in preparing the report and the background papers must be available for the public on request

· the report must as soon as practicable be made available for public inspection
 and at the same time given to any relevant Scrutiny Committee chairman1; and

· the decision may not be taken until at least 5 clear working days have elapsed from the date on which the report was made available for public inspection.

4) In taking a decision a Cabinet Member:

· must observe the general principles of decision making in Section M of the Constitution (including appropriate consultation and the taking of professional advice from officers); and

· * must comply with the Members’ Code of Conduct, including disclosing any personal interest and not exercising any executive functions in the case of a prejudicial interest.

5) There are various rights of representation that apply when a Cabinet Member is taking a decision:

· * any person may make representations to the decision-taker on an item in the Forward Plan;

· it follows that any member of the Council enjoys that right, whether or not invited to do so in specific circumstances;

· a local member for a division-specific matter is entitled to be notified of any such matter and to make comments before any decision is reached;

· any member of the Shadow Cabinet may make a statement if the decision is taken at “a meeting”.

6) When the decision has been made:

· * the Proper Officer  (the Head of Democratic Services or his representative) must prepare a record, including reasons and options considered
 and a record of any interest declared;

· * the record, together with any related report and any background papers listed in the report, must be made available for public inspection3; 

· notice must be given to all councillors (and Scrutiny Committee co-optees) by the end of the working day following the date of the decision
. 
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* Delegation of an item to two or more Cabinet Members is not legally permissible unless they are formally constituted as a committee.  Delegation to one member after consultation with another is however possible.


� The legal requirement applies to key decisions; the Council’s Constitution extends this to all decisions


� including in case of urgency the same scrutiny notification processes as apply to urgent decisions of  the Cabinet not announced through the Forward Plan


� except in the case of confidential or exempt information


� normally effected by referring to the report, subject to other considerations raised in taking the decision


� the call-in process may then be invoked as for the full Cabinet.
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