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ANNEX 1

COMMENTS ON FIRE CONTROL GOVERNANCE CONSULTATION DOCUMENT 

Introduction

Introductory paragraph taking account of any comments made by the Cabinet. 

Possible comment on lack of comprehensive financial information precluding an ability to commit fully to the approach being suggested

Local Authority Company

Even though the Parliamentary Under Secretary of State confirmed in his letter dated 9th December 2005 that further details such as insurance, legal liabilities and contractual relationships with individual FRAs would be covered in this consultation it is now clear that there are significant issues still to be resolved.   Without this clarity this authority cannot fully endorse the proposed governance arrangements.

Additionally this lack of clarity appears to have encouraged some authorities to propose alternative governance arrangements such as a national entity or private company.  However, this Authority believes that alternative proposals are not viable for a variety of reasons including EU procurement requirements and that additional effort should be focussed on fully clarifying the intended governance arrangements and not pursue alternatives. 
Maintaining Local Accountability for FRAs

One of the central principles of FiReControl is that full responsibility for running the fire control service should continue to rest with fire and rescue authorities.  This is reinforced by the Fire Services Act and apparently will not be altered by the creation of the Local Authority Company responsible for operating the RCC even though the proposal requires FRAs to entrust vital control room functions to the Regional Control Centre (RCC).   However, there appears to be no clear liability on the Company in the event of operational failures.   FRAs will retain this onerous legal responsibility and, presumably, be liable on a statutory basis even though a core function, currently under their direct control, will be undertaken elsewhere.   As no individual FRA will have individual control over the company which itself will operate within a closely defined set of National standards this may not be a reasonable basis for effective local accountability.  This Authority seeks further guidance on this area.

This Authority has specific concerns over the potential for conflicts of interest being created by the over-riding duty of a director being to the Company and not to the organisation.  Whilst suggestions which may alleviate this problem are made within the detailed answers below, the potential for a conflict of interest between a member who may be a Cabinet Member and a Director of the Company do not appear to have been clarified fully.

This Authority strongly supports a “de minimis” approach to the content of the Memorandum and Articles whilst meeting commercial and structural concerns.   Detailed ‘local’ arrangements can then be negotiated in each region as a detailed Shareholders Agreement (which itself could incorporate a standard or template approach to ensure some national coherence).  Detailed Service Level Agreements underpinning service provision would be provided to protect the interests of the FRA’s.

Responses to the specific questions are attached in Table 1

TABLE 1

FiReControl Governance Consultation – Response Form

Responses to specific questions:

Q1
Do the governance arrangements described above offer the most effective way of:

· delivering a resilient national control centre network and the effective management of national resilience assets; while at the same time 

· maintaining FRA accountability and an appropriate level of flexibility for elected members in ensuring that the service meets the needs of local people?




In the absence of comprehensive cost and fully developed performance information it is difficult to judge effectiveness of the proposals.   In addition to the lack of meaningful financial information  concerns also remain over:

· The responsibility of companies carrying out Control Room services on elected members’ behalf without comprehensive control over the discharge of those activities causes fundamental concerns.  If FRAs are to retain legal statutory liability for activities carried out by others on their behalf, what protection for FRA’s can be obtained in the event of default by others?  This is further complicated by the performance standards that show up to 10% of calls being managed by RCCs outside the region.  Hence the liability extends beyond the regional centre and therefore needs to be considered not just between FRAs and their regional RCC’s but also between RCCs themselves.  This is an important area that needs to be clarified.

· The consultation document does not resolve how local accountability for the provision of a Fire and Rescue service can be exercised through the governance arrangements for the company.   Currently FRAs’ elected members have the ability to directly control service provision, this is at odds with the proposed future situation where FRAs will be members of the company but will not have direct control over service provision.  Whilst the detailed Service Legal Agreement (SLA) approach may allow for the majority of activities and services to be provided for there is no clarity of the mechanism to allow minority requirements to be accommodated.  

· Due to the size and differing make up of the South East region there is a need to ensure that a minority of, but possibly larger, members cannot exert undue influence.  This needs to be addressed in Memorandum and Articles or in the Shareholders Agreement.   There also needs to be a way in which potential conflicts of interest are identifiable. 



Q2
Should the local authority companies be restricted in the scope of their activities as described above, or should they be given the freedom to diversify?




It is Oxfordshire’s view that local authority companies created for this purpose should not be allowed to diversify.   However, whilst constraining their freedom to diversify the control needs to ensure that they are given the freedom to carry out the full range of Control Room activities currently undertaken by FRS and all functions reasonably ancillary to them.



Q3


Should authorities be given complete freedom in the composition and selection of board members and the naming of their company?



No:

· In the view of Oxfordshire, there should be common standards in composition and the names of companies should be identifiable to the public.  Consequently, the fewer names the better.  Any other proposal would confuse the public and potentially support a belief that their Fire and Rescue Services had been privatised.   
· To be an ‘in house’ company, membership should be restricted to FRAs.  We favour corporate membership with at least one member per FRA.   

· To avoid an unwieldy Board it is proposed we believe that the number of directors should align with each FRA being a corporate member (9 in the South East).  Each FRA can then select a representative to act as a company director to best meet their requirements and reduce any potential conflict of interest.   Also with one member per FRA and a high quorum set for voting, minority rights can be protected.



Q4


Should there be a relationship between RCC companies and RMBs and if so what form should it take?




Oxfordshire can identify no effective reason for the RMB to have a direct relationship with the RCC.    The RMB’s principal relationship is with the FRAs, not the RCC;   however, if the RMB as an entity wishes to have any interaction with the RCC, such as an audit or performance-monitoring role, we propose that this could be most effectively managed through the creation of an advisory board.

If the functions of the RMB are to be enhanced to meet such a role, all that is needed is a change to their terms of reference.



Q5


Should RCC companies be subject to the same provisions on conduct and maladministration as local authorities and other relevant bodies, and to the rules relating to local authority indemnity?




Yes.  
As an ‘in house’ Local Authority Controlled Company, we believe the RCC Company should be subject to the same provisions of conduct and maladministration as local authorities and to the rules on local authority indemnity.



  Q6
Are you content with the draft Memorandum and Articles of Association? Please comment freely on both using the table below.




Broadly speaking Oxfordshire is content with the draft Memorandum and Articles of Association.  However, we do have some comments, additions and amendments that we would want to see incorporated before they are fully acceptable to the Authority.  These are given in the table provided below.



Q7
Do FRAs have views about the best way to manage the relationship between the RMB and the company in the running of the project? 




Oxfordshire sees no need for a direct relationship between the RMB and Company in running the project.   Our rationale is:

· The RMB is responsible for the delivery of Firelink/FiReControl in the SE Region.   This responsibility is delivered through the South East Joint Regional Project Board (JPRB).
· The Company is a User of the product and as such we would expect the Company, once set up, to take its place, through a Senior User, on the JRPB alongside the FRS Senior Users.
· Potentially, should the Company wish to, it could also participate in the JRPB sub-committees by becoming members of the FRS Coordinator/Workstream meetings since process development needs to be consistent between RCC and FRS.


Please comment freely on the draft Memorandum and Articles of Association using this table

No
Page No
Para Ref
C/NW/ Other

Comment about the paragraph reference. Include alternative wording and new requirements if appropriate

COMMENT ON DRAFT ARTICLES OF ASSOCIATION OF [LACC] LIMITED

1.
21 of 55
4
C
On Article 4, there is reference to corporate membership (that is membership by each local authority as a corporate body).  In addition to this, of course, each local authority could also appoint one other member than its nominated director to represent it at a shareholders’ meeting and would have to if its nominated director were not also a member.

The Oxfordshire proposal is as follows:-

Each FRA should in itself be a corporate member of the RCC.  It would then have power to appoint one natural person as its representative.  That person should also be a director and would have to be a member.  In that way, the FRA’s first member would serve on the board and would have shareholder’s rights at general meetings.  The FRA would also be able to appoint a second member who would not be a director and would not necessarily have to be an elected member although, preferably, that member would be.  On the basis of the membership of the RCC therefore there would be eighteen members and nine directors.

Reference is made in the consultation notes to Chief Fire Officers and directors of RCC’s also being directors.  In the view of Oxfordshire, this would create a board of directors which would be too unwieldy and unnecessarily large.  Oxfordshire’s position is therefore:-

That in addition to two members, each appointed by individual FRA’s, there should be an advisory group of nine Chief Fire Officers.  This group would present recommendations to the board and to the company in general meetings, as appropriate.
In Oxfordshire’s view, it is not necessary for there to be any more than one advisory board

In Oxfordshire’s view, for companies of this size, it is not necessary for there to be any more than eighteen members or nine directors.  Reference is also made in this document to the recommendation that there should be a Managing Director appointed.  This person would oversee the day to day operation of the company’s affairs, with appropriate delegated authority.

The provisions of Article 48(c) should be included or referred to within Article 4 because as currently drafted there is no provision for those matters which will determine the membership of a natural person

3.
21 of 55
8
C
Article 8:  There seems no sense in allowing observers to have the right to speak and not to vote.  At general meetings, the directors and the shareholders will be present.   We see no reason why “observers” without any locus should speak.  Furthermore, there appears to be no limit on the numbers to be appointed under this section or whether there can be a continuing invitation.

4.
22 of 55
12
NW
This article should be amended to set the quorum at “88%” not “75%”.     We believe that setting a quorum below this level for the South East would fail to protect minority interests against other member’s views.

5.
22 of 55
13
C
Article 13:  The quorum for proceedings at general meetings is set out at three.  This is too low.  We would want to set this at a high level (88% to be consistent with [12] above).  

6.
23 of 55
24
C
We support the casting vote for the Chair.

7,
25 of 55
34
NW
A new sub-paragraph should be added:

“d.      the requirement to comply with the Date Protection and Freedom of Information Act.”

8.
26 of 55
35 to 37
C
Number of directors (Articles 35 – 37):  If one director per Fire Authority is appointed (Article 36), there will, in the South East region, be a board of nine.  This appears to be a sensible number.  

9.
26 of 55
36
C
It is to be noted (Article 36) that each Fire and Rescue Authority Member (i.e. each County Council) shall be entitled to appoint one director but it does not say whether directors should also be members.  In our view, they should and this needs to be clarified.  On the way the Articles are drafted, it is possible for any members to be either natural or corporate persons.    We prefer some members to be “corporate” bodies with representatives also appointed as directors.   The new region for this area will cover nine existing areas:-

Berkshire 

Buckinghamshire (Milton Keynes)

Oxon

Hampshire (Portsmouth)

Isle of White

Surrey 

Kent

East Sussex (Brighton and Hove)

West Sussex.

If all directors are also members this will mean a total of nine members.

10.
27 of 55
46
C
We support the provision, in Article 46, for the appointment of a Managing director and feel that such an appointment should be made. 

11.
29 of 55
57
C
We assume that these bodies will be admitted to admitted status for the purposes of the Local Government Superannuation Scheme

12.
31 of 55
69
C
Custody of the Seal should be entrusted to the Company Secretary and it should be kept at the registered office of the company (wherever that is).   The Articles need to include reference to this; currently they do not.

(The Secretary and Auditor to each company should ideally be appointed independently of the Fire Authorities.  Although it would be legally possible for one agent authority to perform these roles, we do not consider it would be helpful to support the “arm’s length” principles intended by this arrangement.  Ideally, all such companies should take independent professional advice on the law and on their finances.  Following this, it would be preferable for the registered office of each company to be independent of local authority offices).

13
32 of 55
75
C
Article 75 – Indemnity:  Although indemnity is covered, the company does not appear to have the power to insure its directors and employees against legal liability.   We suggest this is included.

14.
n/a
New Para
New Para
Working Parties and Committees:  An Article should be inserted to empower the company to set up working parties and committees to provide advice and recommendations to the directors and to the company and to general meetings.  There is a power for directors committees to be set up, but a wider one indicating whom they might comprise (see above) might be useful.  The basis of the use of such Boards would be that of involvement.  We recognise the expertise which needs to be offered to the Board, but do not feel this justifies an increase in the number of directors above nine.  Working parties and Committees also introduce a mechanism to reduce the risk of decisions being made by members who might have a conflict of interest in issues being discussed.

15.
n/a
n/a
General Comment
The Secretary and Auditor to each company should ideally be appointed independently of the Fire Authorities.  Although it would be legally possible for one agent authority to perform these roles, we do not consider it would be helpful to support the “arm’s length” principles intended by this arrangement.  Ideally, all such companies should take independent professional advice on the law and on their finances.  Following this, it would be preferable for the registered office of each company to be independent of local authority offices.

COMMENTS ON DRAFT MEMORANDUM OF ASSOCIATION [LACC] LIMITED

16.
36 of 55
(xv) new para
NW
Suggest new sub-paragraph (xv) is added in clause 3b as follows:

“(xv): To insure their directors for all risks associated with carrying out their duties as such directors”

17.
n/a
n/a

It is accepted that the Articles and Memorandum of each company has been created in framework 4.  Further work will be needed to create, for each company:  

· A Service Level Agreement which each company will enter into for providing services to their host Fire Authorities.  These should contain basic service provision frameworks and monitoring procedures.  Performance indicators should be included.  These should follow a standard form and contain minimum requirements needed locally.

· Shareholders Agreements to be entered into between each company.  These might cover such issues as:-

· Approval to membership and changes.

· Sharing of confidential information.

· Data Protection and FOI issues.

· Conflict resolution – i.e. arbitration or experts?  

· Consents.

· Authorities to carry out duties.

· Supply of assets to the company.

· Indemnities.

· Procurement.

· Funding and finance.

· Staffing and TUPE issues.

As one of the appendices to the Articles, it is intended that there will be an Agreement between the companies to cover working arrangements.  This will cover such provisions as the inability to alter Memoranda or Articles without the consent of all the other companies operating.  This is an acceptable variation in form, but is as yet incomplete to cover the other issues required.

� ie comment, new wording or other (C, NW, Other)
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