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ANNEX E

CONTRACT PROCEDURE RULES – EXEMPTION REPORT

Request for Exemption from Tendering under the Contract

Procedure Rules in respect of Contracts for the Provision of Children’s Centres. 

1. 
Background

The background to this request is set out in the covering report and in the previous report to the Cabinet on 18 October 2005.

2. 
Reason for requesting Exemption 


Following the results of the consultation exercise, and in line with DfES priorities referred to above, the Directorate wishes to allocate the Children’s Centre funding under contract to providers of existing services as detailed in the table below. 

Organisation
Current contract annual value
Proposed new contract annual value (est)

Sunshine Centre
£136,100
£180,000 

Spurgeons (Faringdon Family Centre)
£5,30
£50,00

Witney Families Together (PACT)
None
£50,000 

Kaleidoscope
£18,300 
£50,000

Oxfordshire Playbus
£15,841
£50,400 

Banbury Bus
None
£22,000

Grimsbury Families Association
£35,300
£60,000 

PEEP
£103,321 (includes Leys cc)
£80,000 (main programme Leys only)

Trio
£125,814
£165,814

Allocation of funding to in-house providers does not trigger the tendering requirements which are set out in the Contract Procedure Rules. However, the Directorate recognises that in the normal course of events, it would be necessary to carry out a tendering exercise before any award of additional work and funds could be made to the remaining providers, which comprise external voluntary organisations included in the consultation, as well as those proposed separately as potential providers of the mobile provision and the Grimsbury Family Association/PEEP Education Partnership/Trio services.

As has been explained, key services were identified in the Proposals Document and both those provided in-house and those delivered by external providers have been subject to extensive community consultation, which included substantial input from other potential service providers. In all cases, there is capacity to develop services to meet the DfES specification through these key contracts. 

An additional request for exemption is made in relation to mobile rural Children's Centre provision which was included in the consultation without reference to named providers. The current providers are the only organisations delivering this kind of service in the relevant areas and it is submitted that the consensus of providers during the consultation with respect to continuation of existing provision by incumbent providers applies equally to these mobile services. 

An exemption from tendering is requested for the Grimsbury Family Association/Peers Early Education Partnership /Trio Childcare Connections Ltd services on the basis that these have in the past been subject to consultation and/or tendering exercises and all are respected community organisations operating related Children’s Centre services in their area.  

The new DfES funding requires consolidation of existing service provision as the means of developing Children’s Centres and provides an opportunity to build on and add value to existing work. By building on and supporting existing provision we are more likely to ensure sustainability beyond this current funding round.

The short term nature of the funding (though there is a strong expectation that funding will be renewed) and the inability to carry funding forward after March 2008 adds further weight to the argument that  valuable time in delivering these important services could be lost if a full tendering procedure were to be required.

3. 
Consequences if the proposed action is not approved
The Directorate is not able to set any action in progress until after plans are agreed by the Cabinet on 7 March. If at this stage the Directorate is required to embark on advertising for expressions of interest, the programme will be delayed. The cost to the Council of implementing a tender would be a drain on officer time and on the available budget with a necessary impact on the potential scope of provision in financial terms. Furthermore, the DfES funding cannot be carried forward beyond March 2008 and delay in allocation of funds will also shorten the programme of services available for each area.

4. 
Legal, Financial and Procurement Implications

A Legal Appraisal prepared by the County Solicitor is appended.  He recommends that in the special circumstances the request for exemption is approved in the terms proposed.

Work on behalf of the Head of Finance & Procurement on assessing the prospective contractors is not yet completed.   The Financial Appraisal will be circulated subsequently.

KEITH BARTLEY

Director for Children, Young People & Families

Legal Appraisal by County Solicitor 

A.
Background

1.
The Children, Young People & Families Directorate (“CYPF”) is seeking exemption from tendering under CPR 4 in respect of Children’s Centre contracts referred to in Item CA7, Annex E (Report to Cabinet 7 March 2006 – Children’s Centre Strategy 2006-08).

2.
The DfES has made funding available for the development of Children’s Centres in Oxfordshire subject to certain conditions. Key among these are the requirements a) that the Council allocates the funding to the most disadvantaged areas, (ranked according to the Index of Multiple Deprivation), and b) that funds are used to consolidate and develop existing service provision for children.

3.
Officers from the CYPF have undertaken extensive public consultation on proposals for the development of Children’s Centres and have gathered supportive feedback from a range of interested parties including parents and service providers.

4.
The majority of the arrangements included in the consultation involve allocation of funding to in-house service providers, with the result that neither the Contract Procedure Rules nor the Public Contracts Regulations 2006 apply.

5.
The request for exemption from tendering relates to the remainder of the proposed arrangements with external service providers included in the consultation, as well as a small number of additional contracts, where services are being currently being provided and there is either a) no readily available alternative supplier (mobile service provision), or b) the contracts in question have been subject to earlier consultation or tendering, (Grimsbury/Peers/Trio).

B.
Grounds for Exemption

1.
Special factors relevant to the Children’s Centres contracts are cited by CYPF as follows: 

1.1
Public Consultation/Prior Tendering - Contracts with External Providers

The majority of the contracts with external providers were recently subject to open and transparent public consultation, the results of which confirmed support from both existing and prospective service providers for the Directorate’s proposed allocation of the DfES funding. The three additional contracts cited by CYPF were subject to earlier consultation/tendering exercises. 

1.2
Lack of Alternative Service Providers - Mobile Service Provision

Contracts for mobile service provision were included in the consultation, although providers of these services were not named. However, CYPF submits that there are no other alternative providers of this special category of services available to deliver this provision in the area.

1.3
DfES Conditions of Funding 

The funding for Children’s Centre services is allocated by DfES subject to the Council allocating the monies to existing services and in areas of highest need.

C. Appraisal

1. The CYPF request relates to contracts with external service providers, which have been subject either to consultation or tendering, and which meet the conditions of funding allocation imposed by the awarding body, DfES. 

2. In making its contract arrangements, the Council is required to demonstrate that it has acted in accordance with the EU Treaty-based principles of fairness, transparency, non-discrimination and proportionality (“the EU Principles”). Aside from the application of the Council’s own Contract Procedure Rules, public bodies are also required to comply with the Public Contracts Regulations 2006 (“the Regulations”), which impose further procedural requirements in relation to contracts for services over a prescribed pecuniary threshold.

3. Both the Contract Procedure Rules and the Regulations are drafted with the EU Principles in mind. The Regulations impose two levels of procedural requirement, depending on the nature of services being procured. The Children’s Centre contracts with external providers fall under the much less rigorous Part B regime imposed by the Regulations and are therefore subject to limited procedural requirements. 

4. Notwithstanding the limited procedural requirements, the County Solicitor is concerned to ensure that the contractual arrangements proposed by CYPF demonstrate compliance with the EU principles. He recognises that special factors, identified by CYPF may have a bearing on whether or not certain categories of service provision are fully tendered. 

5. CYPF submits that the open consultation/tendering in respect of the relevant contracts demonstrates that there has been compliance with EU principles.

6. The County Solicitor accepts that DfES conditions of funding have necessarily constrained CYPF in its selection of providers. He further accepts that the consultation /tendering undertaken by CYPF is evidence of the Directorate’s efforts to ensure a fair, open, non-discriminatory and proportionate process in the allocation of funding. 

7. The County Solicitor understands that DfES may allocate further funding to the development of Children’s Centres for the period 2008-10. He therefore wishes to make it clear that his approval of the exemption from tendering applies only to the contracts subject to the 2006-8 funding round and that any further allocation of subsequent funding must be subject to a separate request for exemption. 

D.
Recommendations

In light of the information in the report to Cabinet and attachments, the County Solicitor recommends that the request for exemption is approved in the terms proposed, in these special circumstances. 

Peter Clark

County Solicitor

February 2006
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