ANNEX 1

DRAFT

This Agreement is made this             day of                                  2009

Between

Oxford City Council of The Town Hall, Blue Boar Street, Oxford OX1 4EY (“the City Council”)

and

Oxfordshire County Council of County Hall, New Road, Oxford, OX1 1ND (“the County Council”)

WHEREAS

A) The City Council currently performs and discharges the function of the provision of an “in-house” ICT service that is designed to meet the City Council’s own ICT requirements;

B) The County Council currently meets its own ICT service requirements by itself having its own “in-house” ICT service;

C) The City Council has been seeking a way to ensure that the Function (as defined in Clause 1 below) can be provided to it more efficiently and more cost-effectively than through its existing “in-house” service provision, and in a way which would better enable it to ensure both sustained investment in ICT and overall best value.  

D)  To achieve the objectives set out in Recital C) above, the City Council has entered into discussions with the County Council in regard to the advantages of a transfer of the Function to the County Council, on the basis that in so doing the parties adhere to the principles of a “not-for-profit” partnership existing between them;

E) Any such transfer of the Function as referred to above would involve a transfer of all the staff currently employed by the City Council in providing the Function as in-house service to the County Council;

F) The County Council is of the belief that accepting the transfer of the Function on the basis set out in this Agreement would assist it to meet its own operational and strategic objectives and in accepting the Function the County Council is exercising its power under s2 Local Government Act 2000 to promote and improve the economic, social and environmental well-being of Oxfordshire;

G) The parties therefore agree that in accordance with the terms set out in this Agreement, and in reliance on the provisions of s101 Local Government Act 1972 and s19 Local Government Act 2000 and all other relevant enabling legislation, that as from the Transfer Date and thereafter throughout the term of this Agreement, the City Council will transfer the responsibility for the performance and operation of the Function to the County Council.

H) The terms under which the Function is to be transferred to the County Council are as set out in this Agreement, and the detailed terms of the ICT service to be provided to the City Council by the County Council throughout the Contract Term are set out in the Service Description at Schedule 6.  

I) The implementation of the transfer of the Function will be completed in accordance with the Implementation Plan.

NOW IT IS AGREED AS FOLLOWS

1. DEFINITIONS

For the purposes of this Agreement the following words and phrases shall have the following meanings:

“This Agreement” shall mean this agreement between the City Council and the County Council, including all Schedules attached hereto;

“City Council Contract Supervisor” shall mean the individual appointed by the City Council to act as the representative of the City Council for the purpose of the operation of this Agreement in accordance with the provisions of Clause 4.2 below;
“County Council Contract Supervisor” shall mean the individual appointed by the County Council to act as the representative of the County Council for the purpose of the operation of this Agreement;

“Contract Review Information” shall mean [such information as may be further specified as assisting in contract review XXXXX];
“Contract Term” shall mean the period of 7 (seven) years commencing on the Transfer Date and ending on [31st March] 2016; 
“Employment Liabilities” means any costs, claims, fines, liabilities or expenses (including reasonable legal and other professional expenses) arising from:

(a)
the employment of any person;

(b)
the termination of such employment;

(c)
the operation and/or termination of any collective agreement; 

(d)
any dispute (whether or not the subject of litigation in any court or tribunal) which relates to such employment or collective agreement or their termination; and 

(e)
any failure to discharge in full any obligation to inform or consult appropriate representatives or any person about the transaction contemplated by the Agreement or any other matter;
“The Function” shall mean the provision of an ICT service which meets the City Council’s internal ICT requirements in such a way as properly enables the City Council to carry out its duties and functions in an effective, responsive and thorough manner.  For the avoidance of doubt, the Function shall consist of the Service and shall be deemed not to include the provision of telephony services.  For the further avoidance of doubt the parties acknowledge and agree that the City Council’s ICT requirements will change and develop throughout the Contract Term;
“ICT Partnership Board” shall mean the board established in accordance with the provisions of Clause 11 below as part of the governance arrangements for the transfer of the Function and the provision of the Service;

“Implementation Period” shall mean the period of 6 (six) months commencing on the Transfer Date;
“Implementation Plan” shall mean the plan attached to this Agreement as Schedule 1 which sets out the process and timetable for implementation of the Service by the County Council;
“LGPS” shall mean the Local Government Pension Scheme;
“RPI” shall mean the United Kingdom General Index of Retail Prices (excluding seasonal foods), published by the Office for National Statistics or any successor ministry or department or if such Index ceases to be published such other published index of retail prices as the parties may agree;
“The Service” shall mean the Services to be provided by the County Council to the City Council under the provisions of this Agreement and as more particularly described in the Service Description;
“Service Acceptance Criteria” shall mean the acceptance criteria listed in Schedule 2 hereto;

“Service Fees” shall mean the fees to be charged by the County Council to the City Council in consideration of its provision of the Service to the City Council.  The Service Fees shall be as set out in Schedule 3 attached hereto;
“Service Description” shall mean the description of the Service to be supplied by the County Council to the City Council as set out in Schedule 6 attached hereto;
“Third Party Software” means any software owned by a third party and not the County Council; 

“Transfer Date” shall mean [1st April] 2009

“Transferring Employees” shall mean the individual employees employed by the City Council immediately prior to the Transfer Date to perform and carry out the Function, as listed in Schedule 4 to this Agreement.

“TUPE Regulations” shall mean the Transfer of Undertaking (Protection of Employment) Regulations 2006, as amended.

“VAT” shall mean Value Added Tax.

All headings are for convenience only and shall have no legal effect or meaning.

Any reference to any one gender shall include all genders.

2. TRANSFER OF THE FUNCTION

2.1
Subject to the Implementation Plan, on the Transfer Date the City Council will transfer responsibility for the operation and performance of the Function to the County Council.  Thereafter throughout the duration of the Contract Term, subject to the provisions of Clause 3 below and any early termination provisions set out in this Agreement, the County Council shall provide and perform the Function for the benefit of the City Council in accordance with the terms set out in this Agreement.

2.2
In providing and performing the Function, the County Council warrants that it will do so from its own premises (“County Council Premises”), and save for such use of City Council premises as may be specifically permitted during the Implementation Period and thereafter, the County Council shall impose no requirement on the City Council to house either the individuals involved in the provision of the Service or the equipment required to provide the Service.  The County Council hereby warrants that the County Council Premises shall be suitable and appropriate for its provision and performance of the Service throughout the Contract Term.

2.3
The County Council undertakes that as part of the transfer of the Function and in its provision and performance of the Service it will move and redeploy, at no additional cost to the City Council, all of the City Council’s existing ICT applications and systems to County Council Premises within the Implementation Period (or such longer period as may be agreed between the County Council and the City Council’s Contract Supervisor).

3.
SERVICE IMPLEMENTATION AND ACCEPTANCE

3.1
The parties acknowledge and agree that the Implementation Period shall be used for a phased implementation of the Service. The County Council agrees that during the Implementation Period it shall implement its supply and performance of the Service in accordance with the provisions of the Implementation Plan.  On [1st October 2009], or on such later date as the parties may agree (“the Implementation Complete Date”), the County Council will be required to demonstrate that the Service, as supplied to the City Council, is reasonably compliant with the Service Acceptance Criteria.  In the event that on the Implementation Complete Date the City Council is reasonably of the view that the Service does not meet the Service Acceptance Criteria the parties shall endeavour to agree a further date by which the Service will be required to meet the Service Acceptance Criteria. In the absence of agreement such further date shall be 3 months after the Implementation Complete Date, in which event the County Council shall use all reasonable endeavours to ensure that the Service is reasonably compliant by the revised date. If the Service is not reasonably compliant by such revised date the City Council may forthwith terminate this Agreement.  If required, the same provisions will apply to each successive Implementation Complete Date.

4. SERVICE DELIVERY

4.1
Throughout the Contract Term the County Council shall provide the Service to the City Council in accordance with the provisions of the Service Description.  The County Council undertakes that the Service will be provided to the standard expected of an “in-house” local authority ICT department.  In providing the Service the County Council shall consult with  the ICT Partnership Board.  

4.2
The City Council Contract Supervisor (the identity of whom will be as notified to the County Council prior to the Transfer Date and thereafter any change as notified from time to time)  may be regarded by the County Council as properly representing the City Council for all purposes concerning the operation of this Agreement.   

4.3
Without prejudice to its obligation to meet any other service or quality standards specified elsewhere in this Agreement and subject to Clause 4.4 the County Council hereby undertakes that it will within five (5) months of the Transfer Date (and thereafter throughout the remainder of the Contract Term): 
a)
obtain compliance with the standards of Government Connect Network GCSx through its submission of the GSCx Code of Connection (CoCo) submission and annual resubmissions;

b)
remediate any technical shortcomings within the City Council and the County Council portions of the network that would have made it non-compliant with GSCx CoCo standards; and

c)
ensure that the portions of the network used by and attributed to the City Council places of employment meet the same technical standards and receive the same technical compliance as the County Council’s through GSCx. 

4.4
The City Council retains the obligation to meet GSCx compliance for the non-technical portions of the GSCx Code of Connection that describe and impact user behaviour and City Council Policy. The City Council will:

a) create and accept all relevant operational and use policies specified in GSCx CoCo;

b) ensure that user and use policies are reasonably enforced amonst its user base; and 

c) reasonably monitor the behaviour of the City Council staff in following those policies.

For avoidance of doubt, the City Council retains at all times responsibility for and the obligation to ensure that its staff work in compliance with the standards of GSCx CoCo and all other relevant government standards in terms of data protection and data handling. Any breach of such standards by City Council employees remains the responsibility of the City Council in terms of reporting, remediation and subsequent legal procedures. Data Breach Reporting procedures of data breaches discovered or perpetrated at the user level within the City Council remain the responsibility of the City Council.

4.5
The City Council warrants that on and after the Transfer Date it     shall give to the County Council, and all relevant members of its staff, such access to the City Council’s premises and equipment as is reasonably required in order that the Service can be fully and properly provided in accordance with the Service Description.  The County Council will be responsible for the conduct and behaviour of its staff while they are on the City Council’s premises.

4.6
In the event that at any time during the Contract Term, the City Council Contract Supervisor indicates on reasonable grounds that a particular employee of the County Council should no longer be assigned to provide the Service, the County Council will remove such employee from its provision of the Service.

4.7 The County Council shall take all measures and precautions reasonably required to ensure the safe storage of all City Council data held by the County Council in its performance of the Function and to protect it against any unauthorised use or access.  All access to any such data shall only be in accordance with the procedure specified by the City Council as notified, from time to time, to the County Council.  Subject to the provisions of Clause 22 the County Council shall indemnify the City Council from and against any costs, losses, damages or expenses the City Council may incur by reason of the County Council’s breach of the provisions of this Clause 4.7.

4.8 The County Council warrants that at all times during the Contract Term it shall hold all such public liability, professional indemnity and employer’s liability insurance cover as will be sufficient fully to cover its obligations as set out in this Agreement.  Without prejudice to the generality of the foregoing, in meeting the requirements of this Clause, the County Council shall hold public liability cover of no less than £5m; and professional indemnity cover of no less than £1m.

4.9  In the event of any conflict arising between the provisions of Clauses 1 to 24 and the Schedules, Clauses 1 to 24  shall be preferred.

5. CONTRACT REVIEWS

5.1 The parties acknowledge and agree that at two points during the Contract Term formal reviews of the County Council’s supply of the Service to the City Council shall be undertaken.  The first such formal review shall take place on the third anniversary of the Transfer Date and the second such formal review shall take place on the fifth anniversary of the Transfer Date.   Prior to each such formal review the County Council shall provide up-to-date Contract Review Information giving data and details of Service delivery performance since either the Transfer Date or the first review date (as appropriate) for consideration by the City Council.  

5.2 On either the first or the second formal review dates referred to in Clause 5.1 above, either the City Council and/or the County Council may terminate this Agreement (and the Contract Term) by giving to the other no less than 12 months notice of termination.  For the avoidance of doubt, the parties acknowledge and agree that in giving such notice of termination, neither party need give the other any reason for so doing. 
6. STAFF

6.1 The City Council and the County Council enter into this Agreement on the basis that the TUPE Regulations will be deemed to apply in full to the transfer of the Function.  Without prejudice to the generality of the foregoing, the parties therefore agree that on the Transfer Date all the Transferring Employees shall be treated as transferring their employment from the City Council to the County Council on their existing terms and conditions of service. In addition, in regard to all matters concerning the transfer of the Transferring Employees, the County Council shall comply in full with the Code of Practice on Workforce Matters in Local Authority Service Contracts (“the Code of Practice”) and with the principles set out in the Cabinet Office Statement of Practice on Staff Transfers in the Public Sector (January 2000) (“the Cabinet Office Statement of Practice”) and shall also ensure that the principles of the Code of Practice and the Cabinet Office Statement of Practice will be applied to any other of its employees who may join the Transferring Staff in providing the Service to the City Council during the Contract Term.  

6.2 Both the City Council and the County Council undertake to comply in full with their respective obligations under the TUPE Regulations in regard to the transfer of the Transferring Employees.

6.3 The County Council warrants that as from the Transfer Date, but subject to the provisions of the Implementation Plan, it will ensure that all the Transferring Employees are provided with adequate office accommodation, sufficient to enable them properly to perform their duties, within the County Council Premises.

6.4 The County Council shall secure access to pension provision for the Transferring Employees in accordance with the following.   The County Council undertakes that all Transferring Employees who, immediately prior to the Transfer Date, are members of the LGPS and who wish to remain members of the LGPS after the Transfer Date shall be permitted to remain members of the LGPS throughout the period of their employment with the County Council. 

6.5 In the event that at any time after the Transfer Date any Transferring Employee who is a member of the LGPS is transferred by the County Council under the TUPE Regulations or in accordance with the Code of Practice and/or the Cabinet Office Statement of Practice to a third party employer, the County Council shall ensure that any such third party employer shall offer a broadly comparable pension scheme to such Transferring Employees or be placed under the same duty in regard to ensuring the continuing right for Transferring Employees to remain members of the LGPS as the County Council has agreed to in Clause 6.4 above.

6.6 The County Council shall permit each Transferring Employee to be represented by any trade union he/she may choose.  The parties acknowledge and agree, however, that the County Council will only formally recognise UNISON for collective negotiation and consultation purposes.

6.7 With effect from the Transfer Date, the City Council shall make available a sum (“the Performance Guarantee Sum”), which shall be capped at £60,000, which may be drawn upon by the County Council during the period of 6 (six) months following the Transfer Date in the following event.  Where any Transferring Employee transfers to the County Council by agreement of the parties or through the operation of TUPE and within 6 (six) months of the Transfer Date such Transferring Employee is in the County Council’s reasonable opinion no longer required by the County Council to perform the Function then provided the County Council  has used all reasonable endeavours to redeploy such Transferring Employee within its organisation and to minimise its loss from failing to do so, it shall be entitled to draw upon  the Performance Guarantee Sum to the extent that it has incurred a loss by terminating the employment of any such Transferring Employee or Employees.

6.8 For the avoidance of doubt the parties acknowledge and agree that the City Council shall be solely responsible for all matters concerning the employment of the Transferring Employees occurring prior to the Transfer Date; and the County Council shall be solely responsible for all matters concerning the employment of the Transferring Employees occurring on or after the Transfer Date. 
6.9 The City Council shall indemnify the County Council and keep it fully indemnified from and against any Employment Liabilities in respect of all emoluments and outgoings of Transferring Employees for the period prior to and including the Transfer Date. Save for any Employment Liabilities arising under Clause 6.7 the County Council shall indemnify the City Council and keep it fully indemnified from and against any Employment Liabilities which the City Council incurs which arise wholly or mainly from any act or omission of the County Council following the Transfer Date. 
7. OUTSOURCING OF THE SERVICE

7.1 The County Council undertakes that at no point during the Contract Term shall it outsource or sub-contract the provision of the Service to any third party without the prior written consent of the City Council provided such consent shall not be unreasonably withheld.

8. SERVICE FEES

8.1 In consideration of the County Council’s proper provision of the Service to the City Council in accordance with the terms of this Agreement, the City Council shall pay to the County Council the Service Fees. The Service Fees shall be as set out in Schedule 3.

8.2 The parties acknowledge and agree that in the first year of the Contract Term there will be a significant capital expenditure by the County Council in providing the Service. Such capital expenditure shall form part of the Service Fees as follows: 

(a)
to enable and to accelerate the redevelopment of ICT assets within the City Council area of operations, the County Council will facilitate a “soft loan” (“the Soft Loan”) within the terms of this Agreement for a sum (to be agreed) that is sufficient to rebuild technically deficient portions of the City Council operations. This will include the advanced replacement of PCs, laptops, networking equipment and specialised servers and other ICT equipment as specified in the Service Description, as required; 

(b)
No interest will be due on the Soft Loan principal; 
(c)
The value of the Soft Loan and its use in equipment purchase will be agreed through the ICT Partnership Board; 
(d)
Each year for the first five years of the Contract Term, 20% of the Soft Loan value will be deemed to have been amortised (“Amortised Capital Costs”) through the regular payment of the Service Fees.  
8.3 Capital equipment purchases in years after the first year will be handled under normal operational procedures and the full costs shall be included in the Service Fees.   

8.4 The parties acknowledge and agree that in accordance with the principles set out in this Clause 8, the level of the Service Fees payable to the County Council in each year of this Agreement will be liable to variation resulting from any increase or decrease in the City Council’s requirements for ICT services and support. In addition the Service Fees shall be increased with effect from the anniversary of the Transfer Date and each successive anniversary of the Transfer Date during the Contract Term by the percentage increase in the RPI in the 12-month period prior to such anniversary.  

8.5 The parties further acknowledge an agree that the City Council shall pay the Service Fees to the County Council in accordance with the periodical and other provisions set out in Schedule 3.

8.6 In all dealings with the costs of providing the Service, the parties each agree that they will operate “open-book” accounting, each party giving to the other free and unrestricted access to all accounts pertaining to the cost of providing and receiving the Service.   The County Council undertakes that in providing and costing the Service to and for the City Council it shall at all times operate on a “not-for-profit partnership” basis, and in accordance with the principles set out in Clause 10 below.    The Service Fees shall not include VAT and the City Council shall pay to the County Council any VAT chargeable on the Service Fees. 
9. OWNERSHIP OF HARDWARE AND SOFTWARE

9.1 The parties acknowledge and agree that ownership of all hardware and software used by the City Council in the provision of the Service shall be as follows:  

a) Any hardware purchased by or for the City Council prior to the Transfer Date shall remain the property of the City Council.

b) In its provision of the Service to the City Council, the County Council shall purchase hardware be used by the City Council throughout the Contract Term, in accordance with the capital replacement programme set out in the Service Description.  Title in all such hardware will be deemed to pass to the City Council immediately upon purchase, provided that at that point the City Council has made such periodic payments of the Service Fees as are required under the provisions of this Agreement.  In the event that transfer of title to the hardware has not passed to the City Council on purchase, title will pass immediately any outstanding periodic payments of the Service Fee are made. 
c) The County Council grants to the City Council a non-exclusive licence to use and copy software owned by the County Council and used in its performance of the Service for its own business purposes.     

d) To the extent that the performance of the Service requires the use of Third Party Software by the City Council, the County Council shall procure for the City Council all necessary licences required by it (“Third Party Licences”).  The City Council shall enter into all necessary licence agreements with relevant third parties for such Third Party Licences unless otherwise agreed by the County Council and the City Council. 
e) The Service Fees shall include the costs of all Third Party Licences of software used in the operation of the networks, servers, and infrastructure. The costs of all other Third Party Licences of software including but not limited to user software licences and applications software shall not form part of the Service Fees and shall be borne by the City Council.  
10. CO-OPERATION BETWEEN THE PARTIES

10.1  The parties enter into this Agreement on the basis and understanding that they will each use their respective reasonable endeavours to co-operate with each other with the objective of achieving both an efficient transfer of the Function to the County Council and an effective and cost-effective supply of the Service to the City Council throughout the Contract Term.

11. GOVERNANCE ARRANGEMENTS

11.1 The parties acknowledge and agree that the arrangements between them as set out in this Agreement for the transfer of the Function and the provision of the Service will be subject to certain ICT “partnership” governance arrangements, as set out in this Clause 11.  

11.2 The ICT Partnership Governance arrangements will be as specified in the governance structure arrangements set out in Schedule 5 to this Agreement.  Without prejudice to the detail of the said Schedule 5, the parties acknowledge and agree that the ICT Partnership Board will act as the central point of oversight, advice, guidance and consultation for the transfer and for the on going operational arrangements of this Agreement. 
11.3 The ICT Partnership Board will be chaired by the City Council’s Head of Business Transformation (or similar operational officer as appointed by the Chief Executive Officer of the City Council) (“the City Officer”) for the first year of the Contract Term. Thereafter the chair will rotate annually between the City Officer and a County Council operational officer as appointed by the Chief Executive of the County Council. The ICT Partnership Board will contain such representatives of both parties as are specified in Schedule 5.  
11.4 The ICT Partnership Board will meet at least monthly (either party may request additional meetings), with the venue to alternate between City Council and County Council premises (or as otherwise agreed between the parties).  

11.5 The remit of the ICT Partnership Board will include (but will not necessarily be restricted to) the following areas:

i. To monitor the County Council’s performance and provision of the Service in relation to the Service Description and any agreed performance indicators (“KPI’s”).  The relevant KPI’s will either be as set out in the Service Description or as agreed by the ICT Partnership Board.
ii. To evaluate the current use of ICT by the parties and make proposals and give advice for the future direction of ICT use. 
iii. To plan investment strategy for the City Council ICT service delivery  under this Agreement.
iv. To change by mutual agreement, and in accordance with the relevant change control procedures set out in the Service Description aspects of the Service Description which may be required from time to time.
v. To monitor how the provision of the Service conforms with external obligations and internal work practices. 
vi. Responsibility for specific aspects of delivery of the Service may be delegated to other officers within the County Council but overall accountability for the effective, efficient and acceptable provision and delivery of the Service to the City Council remains at all times with the County Head of ICT and cannot be delegated.
12. DISPUTE RESOLUTION

12.1 The parties will each use their respective reasonable endeavours to ensure that any dispute arising between them in regard to either the transfer of the Function or the County Council’s provision of the Service is fully and properly resolved as quickly as possible, in the spirit of “partnership” working, and with no material interference with the County Council’s provision and performance of the Service.  A dispute relating to the provision of the Service, the Service Fees, or payments which cannot be resolved in the first instance between the City Council Contract Supervisor and the County Council Contract Supervisor within a month shall be referred to the ICT Partnership Board. In the event that any such dispute cannot be properly resolved by the ICT Partnership Board, the matter will be escalated to the Chief Executive Officers of both parties for their consideration, and only in the event that such escalation does not bring about a settlement of the dispute may the matter be litigated by either party.

13. TERMINATION

13.1 Either party may terminate this Agreement at any time in the event that the other is in material or persistent breach of any term of this Agreement and has failed to rectify such breach (if such breach is capable of rectification) within 28 days of being requested in writing to do so.
13.2 Either party (“Party A”) may terminate this Agreement forthwith, and may recover from the other party (“Party B”) any resulting costs or losses, in the event that:

i) Party B or its employees have given, offered or promised anything to influence how Party A awarded or managed this Agreement;

ii) Party B or its employees have committed an offence under the Prevention of Corruption Acts 1889-1916

iii) Party B or its employees have given anything that Section 117(2) of the Local Government Act 1972 forbids officers from accepting.

13.3 The parties acknowledge and agree that any termination of this Agreement (howsoever occurring) will also simultaneously terminate the Contract Term.

14. CONSEQUENCES OF TERMINATION OF THIS AGREEMENT

14.1 On the expiry or termination (howsoever occurring) of this Agreement the City Council shall pay to the County Council, within 28 days of the date of termination or expiry, a sum representing that part the Soft Loan which has not been recovered by the County Council as Amortised Capital Costs within the Service Fees. 
14.2 On the expiry or termination (howsoever occurring) of this Agreement, the County Council undertakes that it will use its reasonable endeavours to assist the City Council to either take the Function back in-house, or to transfer its ICT supply to an alternative provider, with a view to ensuring that the Function can be properly, effectively and cost-effectively discharged.

15. ASSIGNMENT

15.1 This Agreement is personal to the parties hereto and neither party may assign or otherwise transfer any of its rights or obligations as set out herein to any third party without the prior written consent of the other party.

16. COMPLIANCE WITH POLICIES

16.1
[Not used]
17. NO PARTNERSHIP

17.1
Nothing in this Agreement, or in the Service Description, shall create any form of legal partnership between the parties hereto, and neither party may make any legal commitment for or on behalf of the other.

18. THIRD PARTY RIGHTS

18.1 Any person who is not a party to this Agreement has no right under the Contracts (Rights of Third Parties) Act 1999 to enforce any term of this Agreement.

19. COSTS

19.1 Each party shall bear its own legal and other costs incurred in the negotiation and completion of this Agreement, including its Schedules.

20. ENTIRE AGREEMENT

20.1This Agreement, including its Schedules, represents the sole and entire agreement between the parties relating to the transfer of the Function and the provision of the Service, and supersede and replace any previous written or oral agreement or understanding which may have existed between them.

21. LAW

21.1
This Agreement, and the Service Description, shall be subject to English Law and the parties submit to the jurisdiction of the English courts.

22. LIMITATION OF LIABILITY

22.1 Neither party excludes or limits liability to the other party for death or personal injury or fraud or fraudulent misrepresentation. 

22.2 Subject always to Clause 22.1, the total aggregate liability of either party in respect of all claims, losses or damages, whether arising from tort (including negligence), breach of contract or otherwise under or in connection with this Agreement (“Claims”) shall be subject to the financial limits set out in this Condition 22.2: 


(a)
The aggregate liability of either party for all Claims resulting in direct loss of or damage to the premises or any other tangible property of the other under this Agreement shall in no event exceed five million pounds (£5,000,000); 

(b) The aggregate liability of either party in respect of the indemnities given pursuant to Clause 6.9 shall be unlimited;  

(c) The aggregate liability of either party for all Claims (other than a Claim governed by Clause 22.2 (a) or 22.2 (b)) shall in no event exceed the annual Service Fees paid and payable by the City Council (as determined at the date on which liability arises). 
23. ACTS OF GOD 
23.1Neither the County Council nor the City Council shall be liable for breach of its obligations under this Agreement to the extent that such breach is caused by any act of God, natural flood, fire, lightning, earthquake, war, military operations, act of terrorism or riot but nonetheless each party shall use all reasonable endeavours to perform its obligations under this Agreement.


24. SEVERANCE

24.1 If any of these Clauses shall become or shall be declared by a court of competent jurisdiction to be invalid or unenforceable, such invalidity or unenforceability shall in no way impair or affect any other provisions all of which shall remain in full force and effect. 
This Agreement is executed as a Deed by the parties hereto
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